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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,070 


EVELYN M.GLIEM, ADMINISTRATRIX, 
Appellant, 


Vv. 


DISTRICT OF COLUMBIA, 


APPEAL FROM ORDER OF THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a final order of the United States District 
Court for the District of Columbia holding Probate Court in which the 
allowances for administratrix' commission and the attorney's fee were 


aggregated and were not reasonable on the basis of the work performed. 
Jurisdiction for this appeal is derived from Section 1291 of Title 28 of 
the United States Code. 
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STATEMENT OF CASE 


Letters of administration were granted to appellant acting for 
decedent's largest creditor, a federal credit union. Her attorney was 
retained under an oral agreement in which he agreed to look to the 
estate for his fee. Appellant is not a paid employee of her credit union, 
and the time that she spent on this estate was not compensated for by 


her credit union in any manner. 


The proceedings involved in this estate were not exactly normal 
because a will left by decedent was discovered subsequent to appellant's 
filing her petition for letters of administration and required an investi- 
gation to determine whether the will could be proved and if beneficiaries 
thereunder existed. It was determined that the sole beneficiary named 
in the will predeceased the decedent herein and that the witnesses to the 
will were dead or could not be located. Under the circumstances, it 
was decided, after consultation with officials of the Probate Court, not 
to do a useless act and dissipate the estate by trying to prove it. Another 
unusual feature of'the estate was the circumstance of a person in Hart- 


ford, Connecticut claiming decedent's body for burial but not wishing to 


undertake the administration of the estate or make claim upon the estate 
for burial expense or as a next of kin. As a matter of fact, the only 
communication from the said person was a few lines typed on a letter 
from appellant's counsel which was not signed except for a rubber stamp. 


At the time that the hearing judge made his order respecting ad- 
ministratrix' commission and her attorney's fee, the estate had been 
reopened to seek further information about the said person in Hartford, 
Connecticut, the funeral bill there, possible assets there, and possible 
next of kin there.’ The hearing judge was requested to set aside his 
order respecting commission and fee until the additional work could be 
accomplished, so that an order covering all work could be made, but 
this request was denied. 


This appeal is the result of the hearing judge's ruling on appel- 
lee's objection to' the amount claimed on administratrix' restated final 
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account for her commission and her attorney's fee on the basis that 


they were excessive. Administratrix claimed a full 10% eee on 


the gross amount of the estate as her commission, which she felt was 
justified on the basis of having spent twenty two hours of work on the 
estate. A claim for $610.05 was made by her attorney based on/a work 
sheet showing 40 2/3 hours spent on the estate. The hearirg judge 
limited the allowances for both administratrix and her attorney to 10% 
of the gross estate, which is about a third of what they asked, and this 


appeal followed. 


STATUTES INVOLVED 


Title 20-605 of the D. C. Code (1951 Ed., as amended) which 
provides 


"On the other side shall be stated the disbursements by him 
made, namely: 


... Fourth. His commissions, which shall be at the dis- 
cretion of the court, not under one per centum nor exceeding 
ten per centum on the amount of the inventory or inventories, 
excluding what is lost or perished. Fifth. His allowance for 
costs, attorney's fees, and extraordinary expenses which |the 
court may think proper to allow." 


STATEMENT OF POINTS 


1. The hearing judge erred in aggregating the allowances for 
administratrix' commission and her attorney's fee contrary to Title 
20-605 of the D. C. Code (1951 Ed., as amended). 


2. The hearing judge's allowances for administratrix' commis- 
sion and her attorney's fee were so inadequate as to cm stitute jan 
abuse ot discretion. 


SUMMARY OF ARGUMENT 


Title 20-605 of the D. C. Code sets forth the disbursements which 
are to be stated in an account, and it specifically enumerates as sepa- 
rate items the administrator's commission and the attorney's fee. 
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Although appellant's counsel discovered no case deciding the question 
of whether the allowance for an administrator's commission and his 
attorney's fee can be aggregated, the practice seen in all decided cases 
that he has read shows a practice of making separate allowances for 
each item. Unless separate allowances are made, how is one to know 
whether a judge has abused his discretion with respect to either item? 
Under the general rules of statutory construction, it is presumed that 
the words, phrases, and provisions in statutes are used in their ordi- 
nary and common meaning, and, applying the said presumption to Title 
20-605 of the D. C/ Code, a person can come to no other conclusion 
except that the allowances for an administrator's commission and his 
attorney's fee are to be made separately. 


On the question of the adequacy of the allowances, it is recognized 
that an administrator has a right to engage an attorney to help in the 
administration of an estate and his fee should be paid by the estate. 
Where no fee is fixed by statute, the amount to be allowed as an attor- 
ney’s fee in probate proceedings must be determined with reference to 
the factors in each particular case, and depends on the necessity of 


employment, the services rendered, the size of the estate, and the 
benefit accrued. It has been noted that the proceedings in this estate 


were not exactly normal, and no lawyer would suggest that there was 
no need to employ an attorney in this case. Furthermore, to date, no 
one has challenged that administratrix and her attorney did not perform 
the amount of work that they claim, and, as far as benefits are concerned, 
it is very possible that, without the intervention of appellant's business 
organization, probate proceedings would not have been commenced by 
anyone. Accordingly, the only factor remaining that can be used as an 
argument for not allowing the amounts claimed is the size of the estate. 
A review of the décided cases does not reveal one where the allowances 
were as low as in this case. The size of the estate is only one factor in 
determining the allowances that should be made and should never be 

the dominating factor whether the estate is large or small. 
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ARGUMENT 


The issue of whether an administrator's commission and his 
attorney's fee can be aggregated under Title 20-605 of the D. C.|Code 
has never been decided. Where the administrator and the attorney are 
separate individuals, as in this case, there would seem to be no ques- 
tion of the necessity to make separate allowances to each. Even in the 


case where the administrator is, also, an attorney and performs legal 


services for an estate, it would seem, under the Code provision |in 
question, to require a specific allowance for both his commission and 
fee. If such procedure is not followed, how is an appellate court to 
determine whether a lower court has abused its discretion ? 


Counsel, in his research, discovered no case where the procedure 
of aggregating an administrator's commission and his attorney's fee 
was used, suggested, or approved. Unless he is reading something into 
the cases, it would seem that the courts in dealing with the question of 
allowances of commissions and fees treat the matter as understood that 
they are separate items. The Code provision is explicit in enumerating 
the separate items to be listed in an account. Under general rules of 
statutory construction, there is a presumption that the words, phrase, 
and provisions in statutes are used in their ordinary and common 
meaning — see 82 C.J.S. 549, Subject: Statutes, Section 316(b), It is, 
also, stated that "The words should be construed consistently, not 
contradictorily, unless contradictions are clearly unavoidable" |— see 
82 C.J.S. 655, Subject: Statutes, Section 331. In Section 605 of |Title 
20 of the D. C. Code, there is nothing to suggest that classes four and 
five are to be aggregated, and it has already been pointed out that, to 
do so, renders it impossible for an appellate court to rule on an abuse 


of discretion in any item involved therein. 


With respect to the question of the adequacy of commissions and 
fees, it was stated in Howard v. Howard, 38 App. D.C. 575, 581/(1912) 
that 
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™We perceive no error in the allowance made for attorney's 

fees to the administratrix. She was entitled to the serv- 

ices of an attorney in winding up the estate, and there is 

no evidence that the services were not worth the sum allowed, 

or that they were exclusively for the personal benefit of the 

administratrix." 
In Hutchins v. Hutchins, 48 App. D.C. 286, this Court held that counsel 
fees and costs incurred in defending the validity of the will in an action 
which results in an adverse verdict and judgment can be paid from the 
corpus of the estate. As was pointed out in the Summary of Argument, 
there is only one basis for not allowing the amounts claimed, to wit: 
the size of the estate, and, while there seems to be an unanimity of 
agreement in the decided cases that this is a proper factor to be con- 
sidered in setting commissions and fees, appellant feels strongly that 
this is one of the weaker factors because it carries with it aspects of 
taking property (i.e., the labors of administratrix and her attorney) 
without just compensation. 


CONCLUSION 


On the basis of the foregoing, appellant prays that this Honorable 
Court will remand this proceeding to the lower court for (1) specific 


allowances of administratrix' commission and her attorney's fee and 


(2) more adequate allowances for administratrix and her attorney. 
| 


Respectfully submitted, 


GEORGE C. DREOS 


1500 H Street, N. E. 
Washington 2, D.C. 


Counsel for Appellant 
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JOINT APPENDIX 


[Filed May 7, 1957] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
HOLDING PROBATE COURT 


In re Estate of : Administration No. 92717 


RHEA FARRELL, Deceased : Address of Petitioner: 
9625 Lawndale Drive 
Silver Spring, Marylan 
PETITION FOR LETTERS OF ADMINISTRATION 
The petition of Evelyn M. Gliem respectfully represents to this 
Honorable Court: 
1. That your petitioner is an adult citizen of the United States and 
a resident of the State of Maryland and files this petition as the Presi- 
dent of the U. S. Housing Federal Credit Union, the largest creditor of 
the above named decedent. 
2. That said Rhea Farrell was a citizen of the United States and 
a resident of the District of Columbia and departed this life on Novem- 
ber 15, 1956, and that your petitioner has made diligent search and in- 


quiry for a will of said decedent and has neither found one nor eee 


any information that there was one, and verily believes that the decedent 
died intestate. 
3. That the decedent has left no known next of kin surviving her. 
4. That the decedent left no real estate, nor interest in any real 
estate, in the District of Columbia or elsewhere. 
5. That said decedent left personal property in the District of 
Columbia, of known value, in the amount of $2775.90, as follows: Insur- 
ance, $1000.00; Retirement, p15 tate end Salary and accrued leave, 
$235.00. She, also, has claims of unknown value as follows: Bank 
account, American Security & Trust Oo 7 Social Security death enetitg 
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Yurrmnal 6622 
and personal clothings 


6. That decedent, so far as your petitioner is able to ascertain, 
after diligent search and inquiry, left debts estimated at $450.00 beside 
the expense of her funeral, in the sum of $212. 5 Gps A hea fi aD 

7. That petitioner is advised that, as largest creditor of decedent, 
she is entitled to apply for letters of administration to issue to herself. 

WHEREFORE, the premises considered, the petitioner prays: 

1. That letters of administration be granted to this petitioner 
under such undertaking as to the Court may seem just and proper, and 
process be issued to notify the next of kin of this proceeding. 

2. That the Court grant petitioner such other and further relief 
as to the Court may seem just and proper. 

/s/ Evelyn Mildred Gliem, Petitioner 
By: /s/ George C. Dreos 
Attorney for Petitioner 
611 Warner Building 
NAtional 8-2299 
DISTRICT OF COLUMBIA, ss: 

EVELYN MILDRED GLIEM, being first duly sworn, deposes and 
says that she has read the foregoing petition by her subscribed and 
knows the contents thereof, and that the same is true of her own knowl- 
edge, except as to lmatters therein stated to be alleged upon information 
and belief, and that as to those matters she believes it to be true. 

| /s/ Evelyn Mildred Gliem 
{[JURAT dated May 6, 1957] 


[Filed October 21, 1958] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding Probate Court 


ESTATE OF No. 


RHEA I. FARRELL Administration Docket 92717 
Deceased 
Date of death November 12, 1956 


Fi 1S T 4+ Final ACCOUNT OF EVELYN M. GLIEM, Administratrix, 9625 Lawn- 
dale Drive, Silver Spring, Maryland 


LETTERS ISSUED _ October 21, 1957 d Disbursements 


Unpaid compensation due deceased from 
Housing and Home Finance Agency, 
Public Housing Administration $221/36 


Retirement credit from U.S. Civil Service | 1711)74 


Payment from insurance policy with 
Federal Employees' Group Life Insurance | 1000/00 


Balance of checking account with American 
Security & Trust Company, Washington, 
D.C. 


Payment of account owed to U. S. Housing 
Federal Credit Union, Public Housing Ad- 
ministration, Washington, D. C. 


Bond premium to Fidelity & Deposit Co. 
of Md. 


The Washington Daily News for publication 
vs. creditors 


The Washington Law Reporter for publica- 
tion vs. creditors 


The Evening Star Newspaper Co. for pub- 
lication vs. heirs 


Reimburse Attorney for Administratrix, 
George C. Dreos, for expenses paid by him 
for estate, as follows: (1) $2.00 to D. C. 
Government for four death certificates, (2) 
$27.60 to The Washington Law Reporter for 
publication vs. heirs, and (3) $1.50 to U.S. 
Marshal for serving three citations 


Pay-in-full Medical Credit Association, Inc 
for account of G. W. Bogikes, D.D.S., for 
services rendered deceased 
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Pay-in-full Dr. Robert E. DuPrey for 
services rendered deceased 


Income tax refund (federal) for 1957 


Expenses of Administratrix (Copy of 
deceased mother's death certificate - 
$1.00; postage - 30¢; taxi fares - $2.00) 


Attorney's fee (services as per attached 
statement) 


sooner fee 


aan carried forward, 


Tera J heard fot perced LR <7 
6 Cece Frill 3, 1€ (be PIE 
le coeneseived. | Disbursements 


BROUGHT FORWARD, $2982 4 


GCD 


Balance distributable to the District of 
Columbia, a Municipal Corporation, upon 
such Escheat Proceedings as may be re- 
quired by Law 


TOTALS, 


i ——————————_ee_—_— 


DISTRICT OF COLUMBIA, to wit: 

I, the undersigned, EVELYN M. GLIEM, Administratrix, of the 
estate of RHEA I. FARRELL, late of the District of Columbia, deceased, 
do solemnly swear that the foregoing account is just and true, and that 
I have bona fide paid, or secured to be paid, the several sums for which 
I claim credit and allowances. 

/s/ Evelyn M. Gliem 

Sworn to and subscribed before me this 21st day of October, 

A.D. 1958. 


/s/ Eugenio M. Fonbuena 
Notary Public, DC 


* * 


STATEMENT OF SERVICES RENDERED BY ATTORNEY 


DISTRICT OF COLUMBIA, ss: 
GEORGE C. DREOS, 611 Warner Building, Washington, D. C., Attorney for 
Administratrix Evelyn M. Gliem in the Estate of Rhea I. Farrell, Deceased, Ad- 
ministration No. 92717, in the U. S. District Court for the District of Columbia, 
having been first duly sworn on oath, deposes and says that the following|is an 
accurate record of the time that he spent on the said Estate: 
1) August 5, 1957 consulted with Administratrix hr. 


2) Prepared petition, had it executed, filed same and 
issued citations 1/2 hrs. 


3) Letter to American Security & Trust Co. (10/3/57) 0 min. 
Reply from American Security & Trust Co. (10/7/57) 5 min. 
Letter to Administratrix (12/4/57) 0 min. 
Letter from Administratrix (12/13/57) 5 min. 
Letter from Administratrix (1/7/58) 5 min. 
Letter to American Security & Trust Co. (1/21/58) 10 min. 
Letter from American Security & Trust Co. (1/24/58) ---- 5 min. 
Letter from Administratrix (2/4/58) 5 min. 
Letter from Administratrix (5/1/58) 5 min. 
Prepared Affidavit of Attorney and filed same lhr. 


Received Answer of District of Columbia and examined 
10 min. 


Received letters of administration from Court 5 min. 
Obtained death certificates on two occasions 1 1/2 hrs. 
Obtained extra copies of certificate of appointment 10 min. 


Arranged for bonding of Administratrix and present 
at same 1 1/2 hrs. 


Arranged for publication against heirs 1/2 br. 
Arranged for publications against creditors 1/2 hr. 
Prepared, had executed and filed inventory 
Prepared and filed final account 


Opened account in name of estate and made deposits and 
disbursements 


Prepared federal income tax return 

Prepared inheritance tax return 

Conferences with Administratrix (11/19/57 & 9/5/58) 
Telephone conversations: 


AMeeiueT if tervicse piled 3/5/e 
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With Administratrix (15) 2 1/2 hrs. 
Personnel Officer, Public Housing Administration (4)- 40 min. 
Attorney with Hogan & Hartson (2) 20 min. 
D. C. Morgue (2) 

Hysong's Funeral Home (2) 

Deceased's landlord (2) 

Police Department (2) 

American Security & Trust Co. (1) 

Probate Court (6) 


27) Prepare this statement of work 
28) Final disbursements to close estate 1 1/2 hrs. 
28 7/12 hrs. 


Fee was calculated at the rate of $15.00 per hour. 


/s/ George C. Dreos 
GEORGE C. DREOS 
Attorney for Administratrix 
611 Warner Building 
Washington 4, D. C. 


Subscribed and sworn to before me on this 21st day of October, 1958. 


/s/ Eugenio M. Fonbuena 
Notary Public, D. C. 


My commission expires 10-31-58 


[Filed March 6, 1959] 


OBJECTION TO FINAL ACCOUNT OF 
EVELYN M. GLIEM, ADMINISTRA TRIX 
The District of Columbia, a municipal corporation, by and 


through its attorneys, objects to the allowance of the administratrix' 
commission and the attorney's fees claimed in the final account of 
Evelyn M. Gliem, Administratrix, and as reasons therefor states: 

1. That pursuant to Section 18-717, D. C. Code, 1951 Ed., as 
amended, the District of Columbia is the statutory escheatee of the 
balance of the personal estate of Rhea I. Farrell, deceased, after the 
allowance of just debts, costs, and reasonable commissions and fees. 

2. That the claimed commission and attorney's fee total $725 .32, 
or approximately 25% of the total assets of decedent's estate, and are 
unreasonable and excessive, there being no showing in the statement of 


legal services rendered herein, nor the record herein, to justify 
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allowance of extraordinary fees and commissions. 
WHEREFORE, the District of Columbia prays: 
1. That the administratrix's commission and the attorney's fees, 
as claimed in the final account of Evelyn M. Gliem, Administratrix of 
the Estate of Rhea I. Farrell, deceased, be disallowed. 
2. For such other and further relief as to the Court may seem 
just and proper. 


DISTRICT OF COLUMBIA, 
a municipal corporation, 
By its attorneys 


/s/ Chester H. Gray 
Corporation Counsel, D. C. 


/s/ Una Rita Quenstedt 
Assistant Corporation Counse 


/s/ Owen J. Malone 
Assistant Corporation Counse 


District Building 
Washington 4, D.C. 


DISTRICT OF COLUMBIA, ss: 
Owen J. Malone, Assistant Corporation Counsel, D. C., being first 
duly sworn, on oath deposes and says that he has read the foregoing 
objection to the final account of Evelyn M. Gliem, Administratrix, and 
that the matters stated therein as true are true, and those stated to be 
upon information and belief, he verily believes to be true. 
/s/ Owen J. Malone 
Assistant Corporation Counsel, D.C. 


[JURAT dated March 6, 1959] 


[Certificate of Service] 


[Filed March 18, 1960] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding Probate Court 


ESTATE OF ) No. 
RHEA I. FARRELL ) Administration Docket 92717 


= -- -- eee ) 


Deceased. 


Date of death November 12, 1956 


RESTATED FINAL ACCOUNT OF __ EVELYN M. GLIEM, Administratrix, 


9625 Lawndale Drive, Silver Spring, Maryland 


————— 
LETTERS ISSUED October 21, 1957 Disbursements 


58 | Unpaid compensation due deceased from | 

Housing and Home Finance Agency, | 
Public Housing Administration } $221/36 

l 


Retirement credit from U.S. Civil Service | 1711/74 


Payment from insurance policy with 


Federal Employees' Group Life Insurance } 1000/00 


Balance of checking account with American 
Security & Trust Company, Washington, 


D. C. 25/60 


Federal Credit Union, Public Housing Ad- 
ministration, Washington, D. C. 


$342) 28 


Bond premium to Fidelity & Deposit Co. 
of Md. 


The Washington Daily News for publication 
vs. creditors 40 


The Washington Law Reporter for publica- 
tion vs. creditors 


10) 00 


| 
| 
| 
Payment of account owed to U.S. Housing | 
| 
| 
i) 


The Evening Star Newspaper Co. for pub- 
lication vs. heirs 


George C. Dreos, for expenses paid by him 
for estate, as follows: (1) $2.00 to D. C. 
Government for four death certificates; (2) 
$27.60 to The Washington Law Reporter fo 
publication vs. heirs, and (3) $1.50 to U.S. 


Reimburse Attorney for Administratrix, 
Marshal for serving three citations | 
i 


Pay-in-full Medical Credit Association, 
Inc., for account of G. W. Bogikes, D.D.8., 
for services rendered deceased 
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Pay-in-full Dr. Robert E. DuPrey for 
services rendered deceased 


Federal income tax refund for 1957 


Expenses of Administratrix (Copy of 
deceased mother's death certificate - 
$1.00; postage - 30¢; and taxi fares - $2.0 


Bond premium to Fidelity & Deposit Co. of 
Md. 


Court costs to Register of Wiils, D. C. 


Part payment on fee to Attorney for Ad- 
ministratrix, George C. Dreos 


Amounts carried forward, |$2982)44 


BROUGHT FORWARD, $2982|44 


Bond premium to Fidelity & Deposit Co. 
of Md. 


Pay-in-full Dr. Leland E. Stevenson for 
services rendered deceased 


Pay Stone's Mercantile Agency, Inc., for 
locate reports on Bertha E. Lewis, 
Samuel H. Newcomer, and Warren L. 
Shiffer 


Balance of fee to George C. Dreos, Attor- 
ney for Administratrix (see attached 
statement of services) 


Administratrix's fee 
TOTALS, $2982! 44 


DISTRICT OF COLUMBIA, to wit: 
I, the undersigned, EVELYN M. GLIEM, Administratrix of the 
estate of Rhea I. Farrell, late of the District of Columbia, deceased, 
do solemnly swear that the foregoing account is just and true, and that 
I have bona fide paid, or secured to be paid, the several sums for 
which I claim credit and allowances. 


[Filed March 18, 1960] 


RESTATED STATEMENT OF SERVICES RENDERED BY ATTORNEY 


DISTRICT OF COLUMBIA, ss: 

GEORGE C, DREOS, 1500 H Street, N. E., Washington, D. C., Attorney for 
Administratrix Evelyn M. Gliem in the Estate of Rhea I. Farrell, Deceased, Ad- 
ministration No. 92717, in the United States District Court for the District of 
Columbia, having been first duly sworn on oath, deposes and says that the 
following is an accurate record of the time that he has spent on the said Estate. 

1) Initial consultation with Administratrix (8/5/57) 


2) Prepared petition, had it executed, filed same and 
issued citations 


3) Letter to American Security & Trust Co. (10/3/87). 
4) Reply from ‘American Security & Trust Co. (10/7/57) 
5) Letter to Administratrix (12/4/57) 
6) Letter from Administratrix (12/13/57) 
7) Letter from Administratrix (1/ 7/58) 
8) Letter to American Security & Trust Co. (1/21/58) | 
9) Letter from American Security & Trust Co. (1/24/58) 
Letter from Administratrix (2/4/58) ----------------- 9" ~ _ 
Letter from Administratrix (5/1/58) 
Prepare and file Affidavit of Attorney 
Receive and examine Answer of District of Columbia 
Receive letters of administration from Court 
Obtain death certificates on two occasions 1 1/2 brs. 
Obtain extra copies of certificate of appointment -+-------- 10 min. 
Arrange for bonding of administratrix and be present at 


Arrange for publication against heirs 
Arrange for publication against creditors 
Prepare, have executed, and file inventory 
Prepare and file final account 


Open account in name of estate and make deposits and dis- 
bursements ------------------ nnn nnn qccncen--- 3 1/4 hrs. 


Prepare federal income tax return 

Prepare inheritance tax return 

Conferences with Administratrix (11/19/57 & 9/5/58 ) 
Telephone conversations: 
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With Administratrix (15) 

Personnel Officer, Public Housing Administration (4) -- 
Attorney with Hogan & Hartson (2) 

D. C. Morgue (2) 

Hysong's Funeral Home (2) 

Deceased's landlord (2) 

Police Department (2) 

American Security & Trust Co. (1) 

Probate Court (8) 


Prepare initial statement of work 


Conference with Miss Birch, Auditor with Register of Wills, 
including travel time (7/2/59) 


Check claim of Dr. Leland E. Stevenson and Woodward & 
Lothrop in Court records 


Review will (twice) in name of Marie I. Farreil at Court, 
including travel time ------------------------------- = 


Telephone conversations (2) with Claims Department of 
Woodward & Lothrop resulting in dropping of claim 


Telephone conversations (2) with Dr. Leiand E. Stevenson 
about his claim 


Certified letter to last address of Bertha E. Lewis 


Telephone order to Stone's Mercantile Agency, Inc., for 
locate reports on Bertha E. Lewis, Samuei H. Newcomer, 
and Warren L. Shiffer 


Follow-up telephone calls (3) to Stone's Mercantile Agency, 
Inc. about the locate reports 


Review the locate reports furnished by Stone's Mercantile 
Agency, Inc., on the above individuals 


Letter from Theodore Cogswell, Register of Wills (11/4/59) 
Letter to Theodore Cogswell, Register of Wills (11/7/59) --- 
Letter from Theodore Cogsweil, Register of Willis (11/12/59) 


Conference with Theodore Cogsweii, Register of Wills, in- 
cluding travel time (11/17/59) 


Letter to Theodore Cogswell, Register of Wilis (11/24/59) -- 


Telephone conversation with American Archives Associa- 
tion to arrange investigation of Bertha E. Lewis 


Follow-up telephone calis (4) to American Archives Asso- 
ciation about investigation of Bertha E. Lewis 


Letter to and reply from Bureau of Heaith, New York, N.Y., 
about Bertha E. Lewis 


Personal trip to Bureau of Health, New York, N. Y., to 
check on Bertha E. Lewis (12/14/59) 


Review report of American Archives Association, attached 
hereto, and have it duplicated 


2 1/2 hrs. 
40 min. 
20 min. 
20 min. 
20 min. 
20 min. 
20 min. 
10 min. 
80 min. 

2 brs. 

1 1/2 hrs. 
1/4 br. 
11/2 hrs. 
20 min. 


20 min. 
1/4 hr. 
1/4 hr. 
1/2 hr. 


10 min. 

5 min. 
1/4 br. 
1/4 br. 


1 br. 
1/4 hr. 


20 min. 
40 min. 
1/4 br. 
2 brs. 


1/2 br. 
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47) Prepare Restated Final Account and file same 

48) Prepare this Restated Statement of Work 

49) Final disbursements to close estate 

, 40 2/3 hrs. 


Fee calculated a the rate of $15.00 per hour is $610.05. | 


/s/ GEORGE C. DREOS 


Attorney for Administratrix 
* * * 


Subscribed and sworn to before me on this 18th day of March, 1960 


/s/ 
Deputy Register of Wills, Clerk of the 
Probate Court 


[Filed March 31, 1960] 


OBJECTION TO RESTATED FINAL ACCOUNT 
OF EVELYN M. GLIEM, ADMINISTRA TRIX 


The District of Columbia, a municipal corporation, statutory dis- 


tributee, by and through its attorneys, objects to the allowance of the ad- 


ministratrix's commission and attorney's fee claimed in the restated final 
account of Evelyn M. Gliem, administratrix, incorporates and reiterates 
by reference its objection to the final account of Evelyn M. Gliem, ad- 
ministratrix, filed herein on March 6, 1959, and renews its objection to 
claimed commission and attorney's fees totalling $908.24, or approxi- 
mately 30% of the total assets of decedent's estate, as being excessive. 

WHEREFORE, the District of Columbia prays: 

1. That the fees and commissions in excess of 10% of the gross 
assets of the estate, claimed in the restated final account of Evelyn M. 
Gliem, administratrix herein, be disallowed. 

2. And for such other and further relief as to the Court may seem 


just and proper. 
/s/ Chester H. Gray 
Corporation Counsel, D. C. 


/s/ Una Rita Quenstedt 
Assistant Corporation Counsel, D. C. 


/s/ Albert S. Povich 
Assistant Corporation Counsel, D. C. 
Attorneys for District of Columbia 


[Verification, JURAT dated March 31, 1960, and Certificate of Service ] 
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[Filed June 30, 1960] 
ORDER 

Upon consideration of the Objection of the District of Columbia 
to the Restated Final Account of Evelyn M. Gliem, Administratrix, and 
the Memorandum of the Court filed herein on May 4, 1960, it is,|by the 
Court, this 30th day of June, 1960, 

ORDERED: That the objection of the District of Columbia to the 
Restated Final Account of Evelyn M. Gliem, Administratrix, be, and 
the same is, hereby sustained, and it is 

FURTHER ORDERED: That fees and commissions stated |therein 
in excess of ten per cent of the gross assets of the estate be, and the 
same are, hereby disallowed. 


/s/ Edward A. Tamm 
JUDGE 


[Filed July 9, 1960] 


MOTION TO (1) SET ASIDE OR (2) RECONSIDER THE 
ORDER DATED JUNE 30, 1960 SETTING FEES AND 
COMMISSIONS 


Administratrix, by and through her attorney, moves this honor- 
able Court, pursuant to Rule 59 of the Federal Rules of Civil Procedure, 
to set aside or reconsider its order of June 30, 1960 setting fees and 
commissions and, as grounds therefor, says as follows: 

1. That since the date of argument of the motion relative|to fees 
and commissions, developments occurred which made it advisable to 
reopen this estate for further proceedings, to wit: check on possible 
next-of-kin of decedent in Hartford, Connecticut, where she wa$ buried 
and it is believed was born; check on possible assets of decedent in 
Hartford, Connecticut; and verify whether Dillon's Funeral Home of 
Hartford, Connecticut, was paid for its services with respect to de- 
cedent's burial. 

2. That the developments occasioning the reopening of the estate 
for further proceedings was the claim of inability on the part of the law 


firm of Hogan & Hartson to furnish administratrix' attorney a state- 
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ment that the party that it represented in Hartford, Connecticut, who 
claimed decedent's body was not a relative within the fifth kindred 
counting down from a common ancestor and it knew of no relative of 
decedent coming within the said degree of kindred; although, adminis- 
tratrix' attorney had understood from John J. Ross of the said law firm 
that this was the situation. Furthermore, in discussing the matter with 
Arthur J. Phelan of the said law firm, later, he reaffirmed Mr. Ross' 
position about the person that his firm represented and not knowing of 
a person within the proper kindred but did add that he knew the Farrell 
family to be a large one. 

3. That pursuant to the letter from the law firm of Hogan & 
Hartson (Exhibit C), administratrix’ attorney wrote Mrs. William A. 
Dower a letter and, when the first was not answered, followed it up with 
another one; however, for reasons best known to herself, the said Mrs. 
Dower simply typed a few lines on the bottom of administratrix' attor- 
ney’s letter, not answering his first letter completely, and returned it 
with only a rubber stamp signature (Exhibit D). 

4. That, in view of these developments, administratrix’ attorney 
conferred with Frank J. Burkart, Chief Deputy Register of Wills, who 
advised that his office would approve an expenditure to publish a special 
notice in a Hartford, Connecticut newspaper about the estate. The said 
notice will be published once a week for three weeks and potential next- 
ofkin will have forty (40) days from the first insertion to contact ad- 
ministratrix' attorney. 

5. That in view of the statement in the answer from Mrs. Dower 
and the fact that the said Frank J. Burkart seemed to think that 
Dillon's Funeral Home should be contacted after all of this time, ad- 


ministratrix' attorney has written a letter to the said firm to ascertain 


whether it wishes to file a claim at this time. 

6. That as'a result of the apparent reluctance of Mrs. Dower to 
even sign her name to a letter and to round out the investigation in 
Hartford, Connecticut, administratrix' attorney has written the probate 
court in the said City to determine whether any probate proceedings 
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were ever initiated on an estate of the decedent there. 
7. That if a next-of-kin comes forward or assets are found, this 
estate will be further delayed of final settlement. 
8. That all of the above matters involve extra work not covered 
by administratrix' attorney's affidavit already filed herein. 
9. That administratrix' affidavit (Exhibit A) shows that she did 
substantial work on behalf of this estate and believes herself entitled 
to a full commission as administratrix. 
10. That the affidavits of both administratrix and administratrix' 
attorney show that, under their agreement for his services, it was 
agreed that he would be paid by the estate and not out of commission 
allowed the administratrix. 
11. That administratrix' attorney is entitled to a reasonable fee 
for his services and/a portion of administratrix' commission. 
12. That Administratrix and administratrix' attorney are entitled 
to have their respective commission and fee set by this Court and not 
lumped together. 
WHEREFORE, the premises considered, administratrix prays 
that this honorable Court will: 
(1) Set aside its order of June 30, 1960 as premature. 
(2) As an alternative, reconsider the said order and allow the 
commission and fee requested by administratrix and administratrix' 
attorney in whole or in part, separate the respective amount for com- 
mission and fee, and make it apply up to the date of filing the Restated 
Final Account. 


/s/ George C. Dreos 
Attorney for Administratrix 
* * * 


[Certificate of Service] 


[Filed July 9, 1960] EXHIBIT A 
AFFIDAVIT OF EVELYN M. GLIEM, ADMINISTRATRIX 
DISTRICT OF COLUMBIA, SS: 
Evelyn M. Gliem, Administratrix of the Estate of Rhea Farrell, 
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deceased, Administration No. 92717 of the United States District Court 
for the District of Columbia, having been first duly sworn on oath, 
deposes and says as follows: 

1. That she undertook the post of administratrix of the said 
Estate of Rhea Farrell because, at the time the petition for letters of 


administration was filed, she was President of the U. S. Housing Fed- 


eral Credit Union which had a claim against the deceased. 

2. That she did not volunteer to take on the task of administratrix 
and did so only on request. 

3. That the position of president of the U. S. Housing Federal 
Credit Union does not carry compensation. 

4. That the U. S. Housing Federal Credit Union is a cooperative 
association of employees of the Housing and Home Finance Agency, ex- 
cepting the employees of the Federal Housing Administration, an agency 
of the United States Government, whose purpose is to loan money to its 
members. 

5. That neither affiant nor George C. Dreos, Attorney for the 
said Estate of Rhea Farrell, received any form of compensation for 
collecting the claim of the U. S. Housing Federal Credit Union from the 
said Estate. 

6. That the agreement between the U. S. Housing Federal Credit 
Union and George 'C. Dreos, Attorney for the said Estate of Rhea 
Farrell, was an oral one in which the said parties agreed that the said 
attorney would look to the decedent's estate for his fee. 

7. That affiant spent the following amount of time on behalf of the 
said Estate of Rhea Farrell: (a) approximately six (6) hours question- 
ing persons who knew decedent regarding the location of any personal 
property that decedent might have; (b) approximately twelve (12) hours 
gathering data and processing it for payment by the United States Gov- 
ernment of money due deceased as salary and leave and government 
insurance (the insurance company required proof that decedent's parents 
were not alive); and (c) approximately four (4) hours in conferences with 
the estate's attorney, personal and telephonic, plus two trips to court. 
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8. That, considering all of the time and effort that she has spent 

on the said Estate, affiant believes that she is entitled to the full 
allowance of 10% for the services rendered the said Estate. 
/s/ Evelyn M. Gliem, Administratrix 


[JURAT dated July 8, 1960] 


[Filed July 9, 1960] EXHIBIT B 
AFFIDAVIT OF GEORGE C. DREOS, ATTORNEY 
DISTRICT OF COLUMBIA, ss: 

George C. Dreos, Attorney for the Estate of Rhea Farrell, de- 
ceased, Administration No. 92717 of the United States District Court 
for the District of Columbia, having been first duly sworn on oath, 
deposes and says as follows: 

1. That he was consulted by representatives of the U. S. Housing 
Federal Credit Union about the matter of its claim against the decedent 
herein and was advised that they had discussed the matter with the law 
firm of Hogan & Hartson who was acting on behalf of the person|who 
claimed decedent's body. 

2. That he advised the said Credit Union that it could petition for 
letters of administration as a creditor and he would ascertain from the 
law firm of Hogan & Hartson whether it intended to file a petition on 
behalf of its client. 

3. That he was advised by the said law firm that its client was 
not within the proper kindred and would not file, and they knew of no 
one who was interested. 

4. That he communicated the aforesaid information to the said 
Credit Union, and it decided to file as the largest known creditor. 

5. That he was engaged to represent the administratrix on the 
basis that his fee would be paid by decedent's estate. 

6. That he performed substantial services as contained in the 
affidavit attached to the Restated Final Account herein, and subsequent 
thereto, has performed other service, only some of which is mentioned 
in the motion of which this affidavit is a part, and will perform further 
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service before this estate is finally settled. 

1. That he deemed it advisable, after the happening of the 
matters mentioned in the motion of which this affidavit is a part and 
after consultation with Frank J. Burkart, Chief Deputy Register of Wills 
of this Court, notwithstanding the fact that there has been publication 
against heirs-at-law and next-of-kin, publication against creditors, the 
only known person to have any relationship to decedent was represented 
(although now disclaimed) by a first class law firm, and there is no 
evidence of an estate in Connecticut, to reopen the estate for further 
proceedings to avoid any grounds for possible future complaint by any 
person. 


/s/ George C. Dreos 
Attorney for Administratrix 


[JURAT dated July 9, 1960] 


[Filed July 9, 1960] EXHIBIT C 


HOGAN & HARTSON 
Colorado Building 
Washington 5, D.C. 


May 2, 1960 


Mr. George Dreos 
1500 H Street, N. E. 
Washington 2, D. C. 


Re: Estate of Rhea Farrell 
Dear Mr. Dreos: 


In the past we have communicated with Mrs. William A. Dower, 
153 North Beacon Street, Hartford 5, Connecticut, in the above matter. 
These communications have been on a purely personal basis and we do 
not have any authority to represent Mrs. Dower or to bind her in any 
way. In view of this fact and your desire to present documentary evi- 
dence to the court, I would suggest that you contact Mrs. Dower directly 
concerning the next of kin of the decedent and the funeral arrangements. 


Very truly yours, 
/s/ John J. Ross 
John J. Ross 


EXHIBIT D 


June 10, 1960 


Mrs. William A. Dower 
153 North Beacon Street 
Hartford 5, Connecticut 


Dear Mrs. Dower: Re: Estate of Rhea Farrell 


Reference is made to my letter dated May 30, 1960 about the 
subject estate. 


I would appreciate any information that you can furnish me with 
respect to the matters mentioned in the said letter as soon as possible 
and, if you do not wish to make any claim yourself and do not have any 
information about others who might wish to make a claim, a letter to 
that effect. 


Your cooperation will be sincerely appreciated. 


Very truly yours, 


/s/ George C. Dreos 


GCD:mtc 


I have no claim against the estate personally, but the undertaker's bill (about 
$1600, Charles J. Dillon, 53 Main Street, Hartford) has not been paid. The 
original, they claim, was sent to Art Phelan's office, but they have mailed a 
duplicate to you. I vouch for its validity. 


(Stamped) Harriet B. Dower 


ee 


Harriet B. Dower U.S. 4 cents stamp 
153 N. Beacon Street Cancellation Hartford, Conn., 
Hartford 5, Connecticut 11 PM, June 15, 1960 


George C. Dreos, Esq., 
1500 H Street, N.E., 
Washington 2, D.C. 
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[Filed July 15, 1960] 
OPPOSITION TO MOTION TO SET ASIDE OR RECONSIDER 
THE ORDER DATED JUNE 30, 1960, SETTING FEES AND 
COMMISSIONS 

The District of Columbia, a municipal corporation, statutory 
distributee, by and through its attorneys, opposes the motion of Evelyn 
Gliem, Administratrix, to set aside or reconsider the order of June 30, 
1960, disallowing fees and commissions claimed in excess of ten per 
cent of the gross assets of the estate, and states as follows: 

Pursuant to Section 20-605, D. C. Code, 1951, the allowance of 
commissions and fees for services rendered to the estate of a decedent 
is within the discretion of the court. There is no showing that denial 
by the Court of claimed commissions and fees totalling $908.24, or 
approximately 30% of the total assets of decedent's estate was an 
abuse of that discretion. Furthermore, the additional services now 
alleged to have peen rendered to the estate should have been performed 
by the Aaministratrix as a part of her ordinary duties prior to the filing 
of the restated final account and are by no means such functions as 
would justify extraordinary fees and commissions. 

WHEREFORE, the District of Columbia prays: 

1. That the’ motion to set aside the order of June 30, 1960, dis- 
allowing fees and'commissions claimed in excess of ten per cent of the 
gross assets of the estate be denied. 

2. That the motion to reconsider said order and allow the com- 


mission and fee claimed by the Administratrix and her attorney be denied. 


/s/ Chester H. Gray 
Corporation Counsel, D. Cc. 


/s/ Una Rita Quenstedt 
Assistant Corporation Counsel, D.C. 


/s/ Albert S. Povich 
Assistant Corporation Counsel, D.C. 


Attorneys for District of Columbia 
* * OK 


[Certificate of Service] 
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[Filed August 29, 1960] 
ORDER 
Upon consideration of the Motion to Set Aside or Reconsider the 
Order Dated June 30, 1960, Setting Fees and Commissions and the 
Opposition of the District of Columbia filed thereto, it is, by the] Court, 
this 29th day of August, 1960, 
ORDERED: That the motion to set aside the order of June 30, 
1960, disallowing fees and commissions claimed in excess of ten per 
cent of the gross assets of the estate be, and the same is, hereby 
denied, and it is 
FURTHER ORDERED: That the motion to reconsider the order 
and allow the commission and fee claimed by the Administratrix and 
her attorney be, and the same is, hereby denied. 


/s/ Edward A. Tamm 
JUDGE 


[Certificate of Mailing] 


[Filed September 23, 1960] 


NOTICE OF APPEAL 
Notice is hereby given this 22nd day of September, 1960, that 
Evelyn Mildred Gliem, Administratrix, hereby appeals to the United 
States Court of Appeals for the District of Columbia from the order 
of this Court entered on the 29th day of August, 1960 in favor of the 
objection by the District of Columbia against said administratrix' 
claim for counsel and administratrix fees. 


/s/ George C. Dreos 
Attorney for Administratrix 
* * * 


. - BRIEF FOR APPELLEE 


UNITED STATES COURT OF APPEALS 
“For The District Of Columbia Circuit 


-No. 16,070 


EVELYN M. GLIEM, ADMINISTRATRIX, 
Appellant, 
v. 
DISTRICT OF COLUMBIA, 


Appellee. 


eo tes Appeal From The United States District Court 
: ‘For The Disteiee Of Columbia 


"CHESTER H. GRAY, 
“Corporation Counsel, “D. C., 


MILTON.D. KORMAN, 
Principal Assistant 
Corporation: Counsel, D.-C., .- 


HUBERT B.. PAIR, 
Assistant Corporation Counsel, D. C., 


JOHN R. HESS, 
Assistant Corporation Counsel, D. C., 


oS Attorneys for Appellee, 
District Building, 
Washington 4, D. C. 
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STATEMENT OF THE QUESTION PRESENTED 


In the opinion of appellee, the only question presented is: 


In limiting to ten per cent of the gross assets of the estate 


appellant’s claim for her commission and attorney's fee, did not the 


trial court act well within its discretion? 


Ik DEX 
SUBJECT INDEX 
Statement of the Question Presented 
Counter Statement of the Case 
Summary of the Argument 


Argument: 


The trial court properly limited appellant's claim for 
commission a attorney's fee to ten per cent of 


the gross assets of the estate 
Conclusion 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,070 


EVELYN M. GLIEM, ADMINISTRATRIX, 
Appellant, 
v. 
DISTRICT OF COLUMBIA, 


Appellee. 


Appeal From The United States District Court 
For The District Of Columbia 


BRIEF FOR APPELLEE 


COUNTER STATEMENT OF THE CASE 
Appellant has not, as required by Rule 17 (b) (5) of the! Rules of this 
Court, made any references to the pages of the joint appendix |supporting 
the matters set forth in her statement of the case. Appellee|, therefore, 
submits the following documented statement as its counter statement of the 


case. 


On May 7, 1957, appellant, in her capacity as President of the United 


States Housing Federal Credit Union, the largest creditor of Rhea Farrell, 
deceased, petitioned the court below for letters of administration on de- 
cedent’s estate (J. A. 1-2). Appellant employed as her attorney, George 
C. Dreos, Esquire, and their understanding was that he would look to the 
decedent's estate for his fee (J. A. 16, 17). 

Appellant filed on October 21, 1958 her first and final account list- 
ing total assets of the estate in the amount of $2,962.44, and disbursements 
in the amount of $1, 262.47, and showing the balance to be distributed to 
appellee as statutory distributee (J. A. 3-4). Included in the disbursements 
was an item for attorney's fee in the amount of $427.08, and an item for 
“administratrix fee in the amount of $298.24 (J. A. 4). Appellee filed 
written objections to such account on the ground that the amount requested 
for commission and attorney's fee was unreasonable and excessive (J. A. 
6-7). For reasons not appearing in the record, the first and final account 
of the appellant and appellee's objections thereto were never acted upon by 
the court. 

Thereafter, on March 18, 1960, appellant filed a "Restated Final 
Account" listing the assets of the estate in the total amount of $2, 982.44, 
and disbursements in the total amount of $1,555.29 (J. A. 8-9). Appellant 


filed also a "Restated Statement of Services Rendered by Attorney" (J. A. 


10-12). In the disbursements column the amount of the requested allowance 
for "administratrix's fee" remained the same as listed in the First and 
Final Account previously filed, but the amount of the requested allowance 

for attorney's fee was increased to $610.05 (J. A. 9). Appellee again ob- 
jected to the amounts claimed for commission and for attorney's fee (J. A. 
12). The court below, by order entered June 30, 1960, sustained appellee's 
objections, and limited the fee and commission claimed to ten per cent of 

the gross assets of the estate (J. A. 13). Appellant, on July 9, 1960, 
moved for a reconsideration of the order of June 30, 1960, and, in support 
thereof, attached her own affidavit and that of her attorney, in which they 
each set forth the duties they performed in administering the estate (J. A. 
13-18). Appellant claimed compensation for 22 hours’ work » and her 
attorney claimed compensation for 40 2/3 hours’ work (J.A. 12, 16). The 
motion for reconsideration was, by order entered August 29, 1960, denied 


(J. A. 21), and this appeal followed (J.A. 21). 


SUMMARY OF THE ARGUMENT 


It is well settled that the determination of the amount of commission 
to be awarded a person administering an estate, and the amount of counsel 
fees to be allowed that person for legal assistance in connection therewith 


lies within the sound discretion of the probate court. Appellant's claim for 


a commission and counsel fee amounts to approximately thirty per cent of the 
gross assets of the estate, but she has made no showing that any extraordinary 
services or skills were required or employed in administering this estate. 

The lower court did not,' therefore, abuse its discretion when it limited the 
amount claimed to ten per cent of the gross assets of the estate. 

Nor is there any substance to appellant's contention that the court 
below, in limiting the administratrix's claim for a commission and attorney's 
fee, erred by not having its order reflect what portion of the amount allowed 
should go to appellant and what portion should go to her attorney. This is 
a matter for appellant and her attorney to resolve in submitting a revised 


final account. 


ARGUMENT 


The trial court properly limited appellant's claim for 


commission and attorney's fee to ten per cent of 
the gross assets of the estate. 


In her Restated Final Account, appellant claimed a commission for 
herself in the amount of! $298.24 and a fee for her attorney in the amount of 
$610.05 (J. A. 8-9). These two items amount to approximately thirty per 


cent of the gross assetsiof the estate. The trial court, however, limited 


to ten per cent of the gross assets of the estate the appellant's claim for 


commission and attorney's fee (J.A. 13) and, in so doing, committed no 


error. 


It is well settled that the amount of the commission to be awarded a 
person administering an estate and the amount of attorney's fee allowed for 
legal assistance lies well within the sound discretion vested in the probate 
court by § 20-605, D. C. Code, 1951, Supp. VIII, which, in pertinent part, 


provides as follows: 


"On the other side shall be stated the Sree 
ments by him made, namely: *** Fourth. H 
commissions, which shall be at the discretion of the 
court, not under one per centum nor exceeding te 
per centum on the amount of the inventory or inven- 


tories, excluding what is lost or perished. Fifth. 
His allowance for costs, attorneys’ fees, and extra- 


ordinary expenses which the court may think proper 
to allow. [Emphasis supplied. ] 


In Hamilton v. Shillington, 19 App. D. C. 268, 276, the question 
presented was whether there was any warrant in law for the allowance of 
compensation to an attorney for legal services rendered in connection with 
the establishment of a will. This Court, in deciding against the allowance 
of attorney's fees, said: 

"* * * The amount of the allowance seems to be 
excessive in comparison to the estate to be adminis- 
tered; it may be moderate enough in view of the magni- 
tude of the services rendered. With this we need not 


concern ourselves in the present inquiry. For we have 
held that, when such compensation is proper to be 


allowed, the amount of it is usually for the discretion of 
the *-Court, and that discretion is not to be re- 
viewed upon appeal, except for the abuse of it, in 

Ww 


other cases remitted to judicial discretion. * * 
Emphasis supplied. 


To the same effect was Sinnott v. Kenaday, 14 App. D. C. 1, 25, 
where the question involved was whether the probate court abused its dis- 
cretion in allowing a claim for commission. The Court, in overruling ob- 
jections to the allowance of commission, said: 


"Nor can the objection that the rate of commission 
is excessive and unreasonable be available to the 
appellants on this appeal. The statute, by its terms, 
declares that the commission to be allowed to the 
executor or administrator shall be, at the discretion of the 
court, not under 5 per cent. nor exceeding 10 per cent. 
on the amount of the inventory ***. This provision 
of the statute, having fixed a minimum and a maximum 
rate of commission to be allowed to executors and ad- 
ministrators, and vested a discretion in the orphans’ 
court, restricted only by those limits, an allowance by 
that court, or the court exercising its powers and juris- 
diction, within those limits, is conclusive, and therefore 
not the subject of review in an appellate court. * bas 
[Emphasis supplied. ] 


As can be seen from the foregoing, the trial court may, in its dis- 


cretion, award the administrator of an estate a commission in any reasona- 


ble sum within the range from 1 per cent to 10 per cent of the gross assets 


of the estate. Also, the trial court may, in the exercise of its discretion, 
allow attorney’s fees in an amount which it deems proper. 

The gross assets of the estate, as reported by appellant, totaled 
$2,982.44. An allowance of 10 per cent of this amount, or $298.24, for 
appellant’s commission and attorney's fees is certainly reasonable under 


the facts and circumstances of this case. Neither appellant's duties nor 


the duties of her attorney required any extraordinary time or skill. Since 
all of decedent's assets, with the exception of a bank account in the District 
of Columbia containing $25.60, consisted of money due her by the govern- 
ment, the collection thereof by appellant was relatively simple. The 
same can be said in respect to the duties performed in satisfying decedent's 
debts, since only three debts are listed in appellant's restated final account 
(J. A. 8-9). 
Nor was there involved any litigation in the administration of this 
estate so as to require any lengthy court appearances by appellant or her 
attorney. The services of her attorney, as shown in his statement on 
pages 10 to 12 of the joint appendix, do not appear to involve anything more 
than handling matter which in cases such as this are routine. 
Appellant contends, without supporting authority, that|/the lower court 
erred in failing to direct in its order what portion of the total amount 
allowed for "fees and commissions" should go to her as commission and 
what portion should go to her attorney as his fee. This contention is clearly 
without substance. The probate court having approved an allowance of 10 
per cent of the gross assets of the estate, any apportionment of such amount 


into "fees and commissions" is a matter in which only appellant and her 


attorney are involved. Until such time as appellant (1) resubmits her 


account reflecting the amount of her commission and the amount of her 


attorney's fee, or (2) represents to the lower court that she and her 


attorney are unable to agree as to the apportionment of such amount, the 


probate court is not called upon to act in the matter. 
CONCLUSION 
It is respectfully submitted that the trial court did not abuse its 
discretion in limiting appellant's claim for a commission and attorney's fee 
to 10 per cent of the gross assets of the estate. The judgment of the trial 


court should, therefore, be affirmed. 
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Appellant moves this Honorable Court for a rehearing en banc on 


her appeal herein and, as grounds therefor, says as follows: 


1. That the panel of this Court that heard argument herein has 
applied the wrong standard for determining the commission and fee to 
be allowed an administratrix and attorney for their work in handling an 
estate. 
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First, the present high cost of living, in and of itself, is sufficient 
to warrant reversing the allowances granted in this case. In 1912, in 
the case of Howard v. Howard, 38 App. D.C. 575, this Court approved 
allowances to the administratrix and attorney, from an estate of com- 
parable size to the one included in this appeal that were in excess of 
what is asked inthis case. The attorney, alone, was allowed $150.00 
and did not even furnish a statement of services. 


Secondly, it is contrary to business practice and reason to base 
a charge for services on whether the services entail difficulty or not. 
All work is routine once a person is trained and has some experience 
ina field. It is a common, everyday occurrence to be charged a serv- 
ice charge for a tradesman coming to one's home or for an employee 
to receive so-called portal-to-portal pay. What the administratrix and 
attorney for the estate in this case ask is reasonable pay based on the 
number of hours of work performed or utilized in the handling of this 


estate. 


The only proper basis for denying the commission and fee requested 
in this case is whether the work was either not performed or the hourly 
rate used in figuring the commission and fee are excessive. If the work 
was and had to be performed, it is irrelevant whether the work was dif- 
ficult or not. Then, it might be asked, what is meant by the term "diffi- 
cult?" 


No one to date, except possibly by inference, has challenged that 
the work was not performed; therefore, the only question remaining is 
whether the hourly rate used is excessive. 


What is a proper hourly rate for an administratrix and attorney 
handling an estate? Are they to be paid a professional rate as is the 
rate of pay to be based on some other standard? The answer in this 
writer's opinion is unequivocally that it should be at a professional 
rate. For an attorney, the journeyman's rate is generally congidered 
to be $15.00 per hour. This is not questioned by the appellee; yet, the 
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lower court and this Court, without evidence on the question, have 
adopted a much lower figure — the approved allowances amount to 
about one-third of that asked. 


It is interesting to note that, by its affirmance in this case, the 
Court is allowing the ee and attorney herein an aggregate 
amount only slightly mm than would be earned by a union, journeyman 
plumber (wage scale: $4.35 per hour, plus 17 1/2¢ health and welfare 
benefit) and a union, plumber's laborer (wage scale: $2.80 per hour, 
plus 10¢ health and welfare benefit and 10¢ for a pension fund) for the 
same number of hours worked — and neither of such workers have to 
maintain an office. 


2. That Title 20-605 of the D.C. Code (1951 Ed. as amended) 
prescribes certain items that must be contained in an account.| Two 
of these are the commission and fee for the administrator and attorney 
for the estate. Common business practices would demand, even apart 


from statute, that such items be listed separately, and it would follow 
that the court should act upon each separately. In this case, the allow- 
ance of commission and fee were aggregated by the lower court. Where 
this practice started, this writer does not know, but it seems to be a 
practice recognized and acted upon by officials of the Probate Court 
and the Corporation Counsel's Office. By affirming the action of the 
lower court, this Court encourages the personnel dealing with estates 


and related matters to use this practice. It may be a convenient device, 
but its legality seems highly questionable. 


Furthermore, an aggregate allowance, such as made in this case, 
requires speculation to determine what portion the lower court intend 
for the administratrix and attorney each to have. It begs the question 
to suggest that the administratrix and attorney can arrive at a division 
between them, because, in other areas of the law, the courts will not 
approve practices that require speculation. For this further reason, 
the Court seems to be approving a convenient device of questionable 
legality. 
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WHEREFORE, the premises considered, appellant prays that this 


Honorable Court will allow a hearing on her appeal en banc. 


Respectfully submitted, 


GEORGE C. DREOS 
1500 H Street, N.E. 
Washington 2, D. 
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